ASSEMBLY BILL NO 3359

To the CGeneral Assenbly:

Pursuant to Article V, Section |, Paragraph 14 of the New
Jersey Constitution, | am returning Assenbly Bill No. 3359 with
nmy recomrendati ons for reconsideration.

This bill would prohibit an enployer or an enployer’s
agent, representative, or designee from publishing, in print or
on the Internet, an advertisenment for any job vacancy that
states or suggests that an unenployed person wll not be
considered for the position. The legislation also provides that
an enployer who violates the bill’s provisions wll be subject
to a civil penalty of $5,000 for a first offense and $10, 000 for
each subsequent offense, with such penalties being enforced and
collected by the Conmm ssioner of Labor and Workforce
Devel opnent .

VWiile | share the sponsors’ interest in renoving barriers
to enployment for people who are actively seeking work, |
believe that the bill, as currently drafted, is vague and
conf usi ng. Accordingly, | am concerned that the bill wll
subject the State’'s already beleaguered business comunity to
significant fines, penalties and unwarranted litigation wthout
requiring a finding of knowi ng and purposeful conduct on the
part of the enployer. In addition, the bill’s provisions my
conflict with existing State laws, rules, and regulations
concerning civil service pronotions and appointnents, and may
unnecessarily prevent enployers from examning their current
pool of enployees when seeking to fill vacanci es.

Specifically, I am concerned that the bill’s restrictions
preventing enployers from “suggesting” in a job advertisenent

that they will not hire an unenployed individual are too vague



to provide enployers with proper notice of their obligations
under the |aw. The bill provides no definitions, and
absolutely no guidance on what constitutes a “suggestion”
triggering substantial penalties. This lack of clarity wll
lead to unwarranted penalties, frivolous litigation and
wi despread confusion for businesses.

In addition, | am also troubled by the Ilegislation's
inposition of new, significant financial penalties for New
Jersey’s already over-regqulated business community wthout a
specific intent standard established in the bill. Historically,
New Jersey has suffered from a well-deserved reputation as an
unfriendly environnment for businesses of all sizes. Mor eover ,
according to the final report of the Transition Subcommttee for
the Departnent of Labor and W rkforce Devel opnent issued on
January 22, 2010, the Departnent has previously suffered from

the perception that it has been overly punitive towards

enpl oyers. Here, the severity of the penalties established in
the bill are disproportionate to the offenses proscribed in the
| egi sl ati on. In order to address these harns, | believe that

penalties should only be inposed after a determnation that a
violation was “knowingly or purposefully” commtted, and that
the penalty provisions should be adjusted to better address
first-tinme offenses. Li kew se, while | believe the intent of
the sponsors was to create an admnistrative penalty as the sole
remedy for violations of the bill's provisions, | am concerned
that the legislation will unintentionally expose enployers to
costly, unwarranted litigation by failing to expressly provide
that a new, private civil cause of action has not been created.
Additionally, | have been advised by the Chair of the G vil
Service Commission that the bill’s provisions likely conflict

wth existing civil service laws, rules and regul ations and may



subj ect appointing authorities to the penalties set forth in the

| egi sl ati on. Specifically, NJ.S A 11A 4-2 provides for the

filling of enploynent vacancies wunder certain circunstances
t hrough pronotional exam nations. Since pronotional lists only
include current permanent civil service enployees, unenployed

i ndividuals would not be eligible to apply. As such, w thout an
explicit exenption for <civil service jurisdictions, the job
announcenent for a pronotional opportunity would run afoul of
the prohibitions set forth in the bill and an appointing
authority that posts the advertisenent would be subject to the
civil penalties established in the |egislation.

Finally, | am recommending that the effective date of this
| egi sl ation be delayed until the first day of the third nonth
follow ng enactnment in order to provide the Departnent of Labor
and Wbrkforce Developnent with sufficient tinme to prepare for
its inplenentation.

Accordingly, | herewith return Assenbly Bill No. 3359 and
recommend that it be anended as foll ows:

Page 2, Section 1, Line 7: Del ete “No” and i nsert
“Unl ess otherwi se permtted
by the provisions of Title
11A of the Revised Statutes
or any other law, rule or
regul ati on, no”

Page 2, Section 1, Line 8: After “shal |~ i nsert
“knowi ngly or purposefully”

Page 2, Section 1, Line 9: After “vacancy” insert “in
this State”

Page 2, Section 1, Line 10: Del ete “or suggesting”

Page 2, Section 1, Line 12: Del ete “or suggesting”

Page 2, Section 1, Lines 16: Del ete “or suggesting”

Page 2, Section 1, Line 20: Insert “Nothing set forth
in this section shall be
construed as prohibiting an
enpl oyer or enpl oyer’ s

agent, representative, or
designee from publi shing,
in pri nt or on t he
Internet, an advertisenent
for any job vacancy in this
State that contains any



Page 1, Section 2, Line 21:
Page 1, Section 2, Line 22:
Page 1, Section 2, Line 22:
Page 1, Section 2, Line 27:

provision setting forth any
other qualifications for a
job, as permtted by |aw,

including, but not limted
to, the holding of a
current and valid
pr of essi onal or

occupati onal | i cense,
certificate, regi stration,
permt or other credential,

or a mnimm |level of
educati on, training  or
pr of essi onal , occupat i onal

or field experience.

In addition, nothing set
forth in this section shal

be construed as prohibiting
an enployer or enployer’s
agent, representative, or
designee from publi shing,
in pri nt or on t he
Internet, an advertisenent
for any job vacancy that

cont ai ns any provi si on
stating t hat only
applicants who are
currently enployed by such
enpl oyer w | | be
consi dered.”

After “2.” Insert “a.”

Del ete “$5,000" and insert
“$1, 000"

After “violation” insert “,
$5, 000 for t he second
vi ol ati on”

Insert *“Db. Not hi ng set
forth in this act shall be
construed as creating,

establishing or authorizing
a private cause of action
by an aggrieved person
agai nst an enpl oyer who has
violated, or is alleged to
have vi ol at ed, t he
provi sions of this act.”



Page 1, Section 3, Line 28:

[ seal ]

Attest:
/sl Jeffrey S. Chiesa

Chi ef Counsel to the Governor

Delete “imrediately” and
insert “on the first day of
the third nonth follow ng
enact nent”

Respectful |y,
/sl Chris Christie

Gover nor



